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Edwin W. Taylor, Chairman of the California Committee of Bar Exami- 

ners, Lofton L. Tatum of the Oregon Board of Law Examiners, and 

Thomas F. McDonald, Chairman of the A. B. A. Section of Legal 
Education. 


Our Annual Meeting 


San Francisco was the scene for our twenty-first annual meeting 
on September 15 and 16, and California hospitality did much to make 
the days there high-lights in the experience of even those who have 
attended every one of the sessions of The National Conference of Bar 
Examiners since 1931. There were boat and sightseeing trips through- 
out the entire San Francisco Bay area, excursions to Napa Valley, 
the heart of the wine industry, the fol-de-rol—a gay evening of enter- 
tainment and dancing, and a most enjoyable afternoon jaunt through 
the Muir Woods to see the giant redwoods. 


The Conference sessions on Monday afternoon and Tuesday 
morning were attended by some one hundred and fifty bar examiners, 
law school personnel, and others interested in problems of bar ad- 
mission, and an important resolution was adopted. Authorization was 
given the Chairman of the Conference to appoint a committee to estab- 
lish a service agency for the distribution of bar examination questions 
and analyses to examining boards and for the preparation of statistics 
on bar examinations so that examiners might have an evaluation of 
their questions or examinations as a whole. 
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Ozell M. Trask of the Arizona Committee on Bar Examinations shakes 
hands with Fred M. Mock, Chairman of the Oklahoma Board of Bar 
Examiners. 


Chairman John T. DeGraff commented as follows in this con- 
nection: 


“T should state for the record at this time that this motion does 
not in any way rescind the previous action of the Conference, in which 
the national bar examination had been endorsed. You may recall that 
the national bar examination idea was endorsed in principle by this 
Conference, by the Association of American Law Schools, and by the 
Section of Legal Education of the American Bar Association, at inter- 
vals during the past ten years. Pursuant to that endorsement a joint 
committee was created, consisting of two members of this Conference, 
two members of the Association of American Law Schools, and two 
members of the Section of Legal Education; and that committee has 
been engaged in an attempt to find financial support for the proposed 
national bar examinations. A great many sincere, active and respected 
members of this Conference have been engaged in that work, and I 
think it should be made clear on the record that the resolution today 
has not rescinded the previous action of this Conference, and that that 
committee still retains authority to continue its functions and to 


advance its ideas.” 
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Sam Neathery of the Texas Board of Examiners and Herbert G. Nilles 
and Charles L. Foster of the North Dakota State Bar Board. 


John T. DeGraff of New York will be chairman of the service 
agency committee and other members are: Harry Nadell of New 
Jersey, Olin E. Watts of Florida, Len Young Smith of Illinois, George 
H. Turner of Nebraska, Goscoe O. Farley of California, Stuart W. Hill 
of Oregon, and Fred M. Mock of Oklahoma. As soon as a concrete 
plan is determined upon, details of the set-up will be outlined in The 
Bar Examiner. 


The following officers of the National Conference were elected: 


Chairman .......................... Thomas H. Adams of Michigan 
Chairman-Elect ............. Olin E. Watts of Florida 
pe George A. Healey of Nebraska 


Executive Committee.....the Officers and 

John T. DeGraff of New York 

Lofton L. Tatum of Oregon 

Len Young Smith of Illinois 

Bert M. Goldwater of Nevada 

Harry Nadell of New Jersey 
Maurice D. L. Fuller of California 
John A. Blake of New York 
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The program for the sessions was as follows, and the proceedings 
will be published in this and future issues of The Bar Examiner: 


Program for San Francisco 
THE NATIONAL CONFERENCE OF BAR EXAMINERS 


Monpay, SEPTEMBER 15, 2 P. M. 

John T. DeGraff, Chairman of The National Conference of Bar Exam- 
iners, presiding. 

Panel Discussions: 

1. A Uniform Bar Examination. Progress Report and a Critical 
Evaluation of Advantages and Disadvantages 
James E. Brenner, Chairman, Professor of Law, Stanford Uni- 
versity, Stanford, California; Consultant to The Advisory and 
Editorial Committee on Bar Examinations and Requirements for 
Admission to the Bar 


Herbert W. Clark, Former Chairman of the Section of Legal 
Education and California Committee of Bar Examiners, San 
Francisco, California 
George Neff Stevens, Dean, University of Washington Law 
School, Seattle, Washington 

Round Table Discussion 


2. A National Conference of Bar Examiners’ Service to Provide Bar 
Examination Questions, Statistical Data and Like Assistance to 
Bar Examining Boards 


Eugene Glenn, Past Chairman, National Conference of Bar 
Examiners, San Diego, California 
John T. DeGraff, President, New York State Board of Law 
Examiners, Albany, New York 
Round Table Discussion 
3. Need for and Importance of State Committees on Cooperation 
Between the Bar Examiners, the Law Schools, the Bench and the 
Bar 
Marion R. Kirkwood, Chairman, Professor of Law, Stanford 
University, Stanford, California 
John E. Richardson, Chairman of the Kentucky Board of Bar 
Examiners, Glasgow, Kentucky 
Shelden D. Elliott, Dean, University of Southern titans 
School of Law, Los Angeles, California 
Round Table Discussion 
Social Hour 
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TUESDAY, SEPTEMBER 16, 9:15 A. M. 
Report of Nominating Committee and Election of Officers 


Panel Discussions: 


1. 


Standards for Bar Examiners and Bar Examinations 

Homer Crotty, Chairman, Former Chairman, California Com- 

mittee of Bar Examiners, Los Angeles, California 
Len Young Smith, President, Illinois Board of Law Exam- 
iners, Chicago, Illinois. 
Graham L. Sterling, Jr.,. Member California Board of Law 
Examiners, Los Angeles, California 

Round Table Discussion 

Evaluation of Bar Examination Procedures 

(a) Survey of Bar Examination System and Law School Training 
Within a State by an Experienced Out-of-State Board 

(b) Publication of Bar Examination Statistics 

(c) Independent Evaluation of Bar Examination Grading at Five 
Year Intervals 

Joseph A. McClain, Jr., Chairman, Dean, Duke University Law 

School, Durham, North Carolina 
Harry Nadell, Chairman of the New Jersey State Board of 
Bar Examiners, Paterson, New Jersey 
Fred M. Mock, Chairman, Oklahoma Board of Bar Exam- 
iners, Oklahoma City, Oklahoma 

Round Table Discussion 

Mechanics of Giving Bar Examinations 
Goscoe O. Farley, Secretary of the Committee of Bar Exam- 
iners of the State of California, San Francisco, California 
Marjorie Merritt, Director, National Conference of Bar Exam- 
iners, Denver, Colorado 

Round Table Discussion 


TUESDAY, SEPTEMBER 16, 12:15 P. M. 
Joint Luncheon of The National Conference of Bar Examiners and the 
Section of Legal Education and Admissions to the Bar 


Thomas F. McDonald, Chairman of the Section, presiding 

Report of the Director of The National Conference of Bar Exami- 
ners, Marjorie Merritt 

“Training the Lawyer in Moral Values”—Robert E. Mathews, 
President of the Association of American Law Schools 

Greetings by Sir Godfrey Russell Vick, Q.C., President of the 
English Bar Council, London 
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New Rules 


Three States Adopt Character Investigation Service of 
The National Conference of Bar Examiners 


On June 27, 1952, the Supreme Court of Kansas amended its Rules 
of Court and approved Rule VIII of the Board of Law Examiners in 
order to establish the Conference’s character investigation service in 
that state. The new rule regarding attorneys seeking admission on 
motion calls for a fee of $150 and requires that the applicant shall have 
practiced law continuously for at least five years up to within six 
months of his Kansas application and “that at the time he was first 
admitted in another jurisdiction he was fully qualified to have taken 
the bar examination in this state under the rules of this court then 
in effect.” 


On July 1, 1952, the Supreme Court of New Hampshire adopted 
a new rule specifying that an attorney from another jurisdiction may 
be admitted without examination provided he has engaged in active 
practice or taught law for at least five years in the state where he was 
previously admitted, has taken and passed an examination before 
admission to the bar, and comes from a state which had adequate 
standards for examination and pre-legal requirements similar to those 
of New Hampshire at the time the applicant was admitted to practice. 
“Such applicant shall be excused from examination and admitted to 
the bar only if the court shall be satisfied that his moral character, 
education, and experience in practice or teaching warrants such 
action . . . Unless the circumstances are exceptional a person who ~ 
has unsuccessfully taken a bar examination in this state will not sub- 
sequently be admitted to the bar under this rule.” In addition, an 
attorney coming from another state must furnish, at his own expense, 
an investigation report by The National Conference of Bar Examiners. 


On July 18, 1952, the North Dakota State Bar Board adopted a 
resolution establishing the Conference’s character investigation service 
in that state. It is interesting to note that the oil development and 
boom in the Williston Field in North Dakota are causing some attorneys 
from other states to seek admission to the bar in that jurisdiction. 

As a result of this action in Kansas, New Hampshire and North 
Dakota, there are now thirty-nine states, the District of Columbia, 
Guam and Hawaii which require that attorney-applicants be investi- 
gated by The National Conference of Bar Examiners. 
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LEN YouNG SMITH 





Homer D. Crotty 


Standards for Bar Examiners 
and Bar Examinations" 
Remarks of Homer D. Crotty 


Former Chairman, California Committee of Bar Examiners 


I think I may express some gratitude that my faithful colleagues 
have shown up here this morning after the abundant entertainment 
furnished by San Francisco and its lawyers last night. The fol-de-rol 
lasted very long, and those who were able to arrive here this morning 
at this hour should be congratulated. 


We have a symposium today which relates to what I think is 
not really a new idea. There are very few things in legal education 
which are really new ideas. When we look back at the adoption in 1921 
of the resolution relating to the approval of the law schools, we must 
realize that that was a development of more than forty years of agita- 
tion at the annual meetings of the American Bar Association for im- 
provement in legal education. 

*A panel discussion at the annual meeting of The National Conference of Bar 
Examiners, San Francisco, September 16, 1952. 


153 








Today I am suggesting that, like the resolution in 1921, we con- 
sider the adoption of Standards for Bar Examiners. If these recom- 
mendations are adopted, they should have just as large an influence 
and effect as the 1921 resolution had on the approval of law schools. 


A few months ago, there was published that part of the Survey of 
the American Bar which deals with bar examinations and admissions 
to the bar. The consultant for the project is our long-time friend and 
colleague, Professor James E. Brenner of Stanford University. In his 
report we find an immense amount of data on bar examiners as well 
as the examinations they give. Not only does it cover the technique 
of bar examinations and the questions given, but it comments also 
upon the appointment of bar examiners throughout the country as a 
whole and their operations in their several jurisdictions. From it we 
find that there are the widest divergences of practice in the appoint- 
ment and operations of bar examiners and in the types of bar exam- 
inations. 


The Brenner Report on this subject should not be filed away as 
an interesting commentary on certain activities of the fifth decade of 
this century. Its thoroughness and excellence should call forth an un- 
shakable determination to remedy the numerous deficiencies in the 
administration of the admission procedures for lawyers. To bring 
about changes, it is not alone vital to discuss the need for them, as 
we all have done for years in these annual sessions of The National 
Conference of Bar Examiners and of the Section of Legal Education. 
Discussion without action will not remedy the long standing dis- 
orders. Progress in bar examination procedures has seemed to me 
to be on the order of an advancing or retreating glacier. Changes oc- 
cur, but without close examination they are not readily evident. 


What then can be done? What improvements can be brought about 
quickly? What revisions can be accomplished only with long educa- 
tion and continued discussions? 


We have arrived at a point, I believe, where we can improve bar 
examinations and set minimum standards for bar examiners, which 
is comparable with the great improvement in standards for legal edu- 
cation which took place as a result of the adoption by the American 
Bar Association in 1921 of the resolution relating to the approval of 
law schools. The Brenner Report is complete and has been published. 
We can, if we will, act affirmatively now on many of its reeommenda- 
tions. 


In 1921 the famous law school survey was completed by the late 
Alfred Zanzinger Reed, for the Carnegie Corporation. It revealed 
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that standards respecting legal and pre-legal education were practi- 
cally non-existent in most of the states in this country. For decades agi- 
tation for improvement in legal education had continued at the annual 
meetings of the American Bar Association, as well as those of the 
Association of American Law Schools. As a result of the publication 
of the Reed Report, and the powerful drive and prestige of Elihu Root, 
both the American Bar Association and the Association of American 
Law Schools adopted the approval standards which are so well known 
today. These standards had no sanctions other than the force of public 
opinion. No law school was required to meet the standards of the 
American Bar Association, but if the school did not do so, it was not 
classified as an approved school by either of the associations. Not to 
be known as an approved school rapidly became a distinct liability. 


There has been much progress since 1921, and today the great ma- 
jority of accrediting agencies in the United States do not accredit 
law schools unless they meet the standards of the American Bar As- 
sociation. Today, because of the rules of many Supreme Courts and 
committees of bar examiners, if a law school loses its approval by the 
American Bar Association, students from that school no longer are 
eligible to take the bar examination. 


Year after year we have come to the meetings of The National 
Conference of Bar Examiners and the Section of Legal Education, 
at which the problems of bar examiners and bar examinations have 
been discussed at length by many competent speakers. Although some 
progress has occurred, the Brenner survey discloses that actually 
standards for bar examiners and bar examinations are nearly as var- 
ied as the states in the Union. Some examinations are excellent, others 
lack many desirable features. If minimum standards should be adopted 
by the American Bar Association for bar examinations and bar exam- 
iners, the result in time would be immensely beneficial for the bar as 
well as the public. 


I am not recommending that we establish standards with sanc- 
tions. The American Bar Association has no power to enforce sanctions. 
It did not with the accreditation of law schools but, just as in 1921, 
there were many schools such as Harvard and Yale, which had 
standards in excess of those which the A.B.A. approval rules required, 
so today there are many states which have standards for committees 
of bar examiners and bar examinations which doubtless will be far in 
excess of the minimum standards which the American Bar might be 
willing to adopt. The aim of the standards should be by persuasion 


ee 
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and example to wean the bar examiners away from the inadequate o1 
antiquated practices to which many have been peculiarly devoted. 


What, then, should be the minimum standards to be observed in 
the selection of bar examiners? 


Bar examiners are the guardians at the gate to admit to the pro- 
fession only the competent and the trustworthy. They must, in exer- 
cising their functions, be unceasingly aware of the need to exclude un- 
trained persons and questionable characters. Because of this dual 
function, they are charged by the public with the errors of the lawyers 
who fall by the wayside in practice or who end in disbarment. They 
are accused in these cases of being softheaded as well as softhearted. 
On the contrary, when they exclude men who are improperly trained 
or who do not demonstrate their fitness by passing the bar examination, 
the candidates, their uncles, cousins and their aunts, all hurl maledic- 
tions on the heads of the examining committee. The lot of the exam- 
iners is a hard and tedious one. 


In selecting bar examiners, the appointing agency is faced with 
many considerations. First and foremost, each examiner must be a 
person of integrity and ability. He must not be a political appointee. 
He must not owe his appointment alone to friendship with the appoint- 
ing powers. Each examiner must be above reproach. He cannot have 
even the slightest suspicion attached to him that he is under obliga- 
tion to the appointing authority, so as to imply that his moral judg- 
ments can be swayed by friendship or considerations of a political 
nature. He should not be appointed because he comes from a particular 
law school and, indeed, no trustee or director of a law school or of any 
university with which such law school is affiliated, should ever be 
appointed. He cannot have it said about him that he must decide 
whether his allegiance is to his law school or to the examining com- 
mittee. He should therefore have no interests which would be adverse 
in any way to those of the committee of bar examiners. 


Secondly, each appointee should have a thorough acquaintance 
with the methods and problems of modern legal education. He should 
manifest a present and constructive interest not alone in admissions to 
the bar but in legal education as well. In legal education, as in other 
fields, there is constant progress and change. It has been claimed that 
bar examiners are a generation behind the law schools. This charge, 
like many other generalities, has little to support it. But it does point 
up the fact that bar examiners should not be appointed whose con- 
cepts of legal education have not advanced beyond those of their gen- 
eration in law school. 
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In order that the point of view of bar examiners should not be too 
remote from the current progress of teaching in the law schools, it is 
suggested that at least one bar examiner should be a young man who 
has graduated from law school not more than ten years prior to his 
appointment. Here perhaps is a place for an outstanding and energetic 
member of the Junior Bar. 


Thirdly, the man who is appointed as a bar examiner should be 
devoted to his work and should be prepared to give whatever time is 
necessary to this important function. There is nothing worse on any 
board or committee than to have a laggard as a member; the team 
needs the full support of all its members. The laggard impedes the 
progress of the committee as a whole and lowers the morale of those 
who really want to work. 


Fourthly, each appointee should have a profound appreciation 
of the necessity of selecting only those applicants for admission to the 
bar who are completely trustworthy. The minimum standards should 
require that only those applicants for admission should become law- 
yers who in practice can serve as trustees. The bar examiner must be 
prepared to eliminate those in whom any defect of character has 
become apparent from his application or from the records which he 
supplies with it. In those states which have adopted the necessary 
precaution of taking fingerprints of the applicants there have been 
a number of astonishing discoveries of the criminal records of some 
men who apply. Naturally most of these offenses involve misdemean- 
ors or criminal actions of a petty nature, but where the record discloses 
larceny or embezzlement, forging of checks or other serious crimes, 
there can be little excuse for letting the man take the bar examina- 
tion and, like the young fox, prey upon the unsuspecting clients who 
come to him later. No bar examiner should be softhearted in this 
matter. 


Fifthly, each bar examiner should have such an outstanding profes- 
sional reputation that there can be no question about his qualifications 
to become an able and efficient committeeman. He should have suffi- 
cient scholarly attainments to qualify him to prepare adequate and 
searching bar examination questions. There will be more said on this 
subject, when we reach the point in our discussion of minimum stand- 
ards for bar examinations. What the above is meant to imply is that the 
bar examiners should be able to draft good questions. Some years ago 
our California chairman of the Committee of Bar Examiners re- 
ceived an urgent wire from a bar examiner in another state to send 
him a set of California questions for their next bar examination. The 
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set was duly dispatched and a few days later came another importunate 
wire reading, “Have given your bar examination. Please forward 
answers.” 


It is true, however, that except only in a few instances will a bar 
examiner be found expert enough in all the subjects covered by ques- 
tions in the bar examinations to qualify as a general expert. He may 
be able to prepare very good questions in some subjects, but we find 
most bar examiners so busy with their law practice that they seldom 
have the necessary time to perform a satisfactory job in all. Perhaps 
some of those who do have the time may not have the qualifications. 


The answer to this problem may be the adoption of the Cali- 
fornia system of getting bar examination questions from law profes- 
sors, or the calling upon The National Conference of Bar Examiners 
for them, or ultimately a standard national bar examination. 


Sixthly, there should be rotation among the examiners. There 
are naturally very great differences in the point of view of lawyers 
in general and bar examiners are no exception in this respect. It is not 
either to be expected or hoped for that the point of view of all bar 
examiners will be unanimous on particular points. Extremists in one 
direction or the other affect the thinking of bar examiners and the 
content of the examination. It is therefore important that there should 
be rotation in bar examiners. Each man should be appointed for a 
period long enough so as to gain an intimate familiarity with the prob- 
lems of admission to the bar, but it is not fair to require him to give 
up a substantial amount of his time for a very long period in the service 
of the bar admission system. It is not fair also, nor is it desirable, in 
most cases to continue year after year the same points of view with 
respect to the admissions system. An infusion of new blood would 
bring in new ideas. For the best results it is submitted that each bar 
examiner should be appointed for a term of three years. Re-appoint- 
ment for another term could be made if the bar examiner had done 
outstanding work on the committee of bar examiners. 


Lastly, we come to the subject of compensation and expenses. In 
most states the bar examiners serve without compensation, but receive 
their necessary expenses. Most of the states cannot afford to pay the 
examiners for the amount of time which they devote to their service on 
the committee; but in those states where the bar examiners are paid, 
obviously such compensation should not be based upon the number 
of applicants for admission. This can only have the tendency to encour- 
age a large number of applicants to apply, and if the larger the number 
who pass means the higher the fee to bar examiners, the quality of 
the examinations suffers immeasurably. 
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In this brief review, a few points only 
have been discussed. These points are mat- 
ters of considerable importance. If the Amer- 
ican Bar Association adopted a resolution 
concerning minimum standards for bar ex- 
aminers, such course of action would have 
immense influence in improving standards 
over the entire country. 


This will serve to introduce one part of 
our subject. Mr. Graham Sterling of Los 
Angeles, one of the California bar examiners, 
will discuss certain minimum standards for 

Granam L. STERLING, Jr. a bar examination, and he will be followed 

by Mr. Len Young Smith, Chairman of the 

Illinois Board of Bar Examiners, who will comment on various phases 
of the question. 





Remarks of Graham L. Sterling, Jr. 


Mr. Crotty, having heard you discourse learnedly on the minimum 
standards for bar examiners, I am beginning to appreciate why I am 
serving my fifth year as a California bar examiner. It is because I 
have neither political influence nor friends. 


We talk about the subject of minimum standards for law schools 
and minimum standards for bar examinations and bar examiners, but 
I can’t help but observe on the side that I wish we could give a little 
attention to minimum standards for applicants. You know, I am re- 
minded of the old saw that the practice of law would be a lot of fun if 
it weren’t for clients. I think being a bar examiner would be a lot of 
fun if it weren’t for the applicants. 


We arrive now at the problem of determining what minimum 
standards should be created for the bar examination itself. It has been 
said in another place, at one of the meetings of our Conference (The 
Bar Examiner, “Remarks of Homer D. Crotty,” October 1949, XVIII, 
p. 173): 


“Everyone must agree that the purpose of a bar examination 
is to assure the public and the bar that only those persons who are 
properly qualified to practice should be admitted to the legal pro- 
fession. Inasmuch as the bar examination is administered by lawyers 
appointed by a bar association or by a higher court, the examination 
should demonstrate clearly that this purpose is carried out fairly 
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and impartially and that the bar is not, through this mechanism, 
taking steps to limit its members to a tight little union in which 
ability is subordinated to lower numbers.” 


The examination itself, to achieve the best results, should test 
the applicant’s ability to reason logically, to make an accurate analy- 
sis of the problems presented to him, and to demonstrate a thorough 
knowledge of the fundamental principles of the law and their appli- 
cation. Above all, the questions should not be designed primarily for 
the purpose of testing information, memory or experience. (Brenner 
Report, p. 42). 


In a number of states the bar examiners continue to ask defini- 
tion and information questions. As a test of legal reasoning and analy- 
sis, such questions are of no value. As Professor Brenner has put it, 


“The definition and information type question should go the way 
of the horse and buggy and the emphasis kept on the type of question 
that will provide the best possible evaluation of the applicant’s law 
school training.” (Brenner Report, p. 23). 


Bar examiners should use essay type questions as best adapted 
to test the reasoning and analytical powers of the applicants. The ques- 
tions should not be labelled as to subject matter, they should not be too 
difficult and they should be fair with a generous allowance of time to 
answer each question. All answers to the same questions should be 
graded by the same reader. There should be adequate statistical studies 
and the law school records should be made available to the public. In 
time, a national standard bar examination should become available. 


These numerous minimum standards for bar examiners and for 
bar examinations are suggested for your consideration and study. If 
the American Bar Association should endorse them, such endorse- 
ment would have a powerful appeal to public opinion, and in time 
should greatly improve admission procedures. 


What subjects should be covered by questions in the bar examina- 
tion? Here there is a very wide diversity of opinion. In my opinion, 
emphasis should be upon basic and fundamental common law subjects. 
By the giving of optional questions, fields of law actively developing 
and of great current importance, such as taxation, trade regulations, 
administrative law and the like, could be presented. The scope of the 
examination should be to cover subjects which are commonly taught in 
the approved law schools. In the Brenner Report, Professor George 
Neff Stevens surveyed the subjects covered by the bar examinations 
in all of the states. From his survey it appears that the bar examina- 
tions in each state give questions in the following subjects: Contracts, 
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Criminal Law, and Real Property. In all but four states, the bar exam- 
inations cover the following additional subjects: Agency, Constitu- 
tional Law, Corporations, Equity, Evidence, Negotiable Instruments, 
Pleading and Torts (Brenner Report, p. 343 ff.). 


During the past year the California Committee for Cooperation 
Between the Law Schools in California and the State Bar made an ex- 
haustive study, through Mr. Lowell Miller, to determine whether the 
fifteen subjects given in the California bar examination were taught 
either as optional or compulsory courses in the California law schools 
and in three out-of-state law schools—Harvard, Michigan and Yale. 
The study also sought to ascertain what case books and other material 
were used in this study and how much of the case book was covered. 
With but few exceptions all of the subjects covered by questions in 
the bar examination were taught in each of the law schools. In many 
schools several of the subjects were optional, and in some the per- 
centage of students taking the optional courses was not large. 


This study by Lowell Miller gives a great deal of force to the sug- 
gestion of Professor Brenner that there ought to be in each bar exam- 
ination questions on about ten “must” subjects, namely Contracts, 
Torts, Real Property, Criminal Law, Evidence, Equity, Taxation, Cor- 
porations, Trusts and Constitutional Law. The law schools at least 
should offer courses in the minimum number of subjects which are 
covered in the bar examination. Many times, in the pressure to keep 
current with the new ideas in legal education, many of the old solid 
“bread and butter” courses are eliminated or cut down to a point where 
the time devoted to them is inadequate, in order that an additional 
amount of time may become available for the teaching of the new sub- 
jects. The California survey disclosed that where fundamental courses 
are kept on an optional basis, unless the law students are aware that 
these subjects are covered in the bar examination, they are apt to shy 
away from taking the optional course at all. In addition to this, it is sug- 
gested that no set of questions be compulsory so as to require the 
answering of all of the questions given at each session of the bar exam- 
ination. In many cases a law school instructor has favorite parts of 
his subject, and covers this thoroughly. Others he may not cover at 
all or cover inadequately. If the bar examination covers every possible 
part of a particular subject, the particular question might very well 
hit on that part which the instructor had not covered. To meet this 
difficulty, it is believed that optional questions should be offered in 
each of the bar examination sessions and that where optional questions 
are given, they should not relate to the same part of the subject as other 
questions on the same subject in the examination. Thus, if a student 
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has had a thorough grounding in a particular section of his case book, 
but a rather light touch in another, the chances are that if optional 
questions are given covering different parts of a subject he will at 
least have a chance to demonstrate his ability in that part of the 
subject in which he has had a thorough instruction. 


In the use of optional questions also Mr. Brenner has suggested 
that many subjects might be covered on an optional basis which are 
not included in his “must” list. This would obviate the argument 
that bar examination procedures straight-jacket the curricula in the 
law schools. This would also give the applicant the chance, if he was 
unfamiliar with a particular subject but was familiar with some of the 
other optional subjects, to write answers to such subject, and thus he 
would not be caught in a position where because of his lack of instruc- 
tion he has nothing to offer. 


In the giving of questions, fairness demands that bar examiners 
should not restrict questions to particular local cases or local laws. 
There are some states, for example, where the law of Community 
Property is important. There would be no reason why questions in 
Community Property should not be given, but it is submitted that such 
questions should be given on an optional basis. The principal reason for 
this is to permit the students who attend the national law schools to go 
back to their home states and be free from disadvantages in the 
answering of bar examination questions which might be based on local 
law, due to the fact that the national law school did not give courses 
in such local law. So long as the national law schools are offering 
first grade legal instruction, the students who go to such schools should 
not be discriminated against in favor of the local talent. This is not to 
suggest, however, that they should never brush up on subjects which 
might have a local application alone. 


The purpose of the examination questions should not be one to 
test memory or, for that matter, to call for a freak type of answer. 
The questions which call for “yes” and “no” answers are in the main 
the type of questions that call for the exercise of memory rather than 
analysis. 


Remarks of Len Young Smith 


President, Illinois State Board of Law Examiners 


If bar examiners spend sleepless and fitful nights, they do so 
pondering a torturous question asked alternatively as “have I kept 
a deserving candidate from his chosen and hard-earned profession” or 
“have I inflicted upon society an incompetent?” The question is satis- 
factorily resolved only if examinations can be prepared and graded so 
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as to fling applicants into two diverse heaps as widely separated as 
possible. Standards for the preparation and draftsmanship of questions 
appear to be an attainable goal. But the perfect question is useless as 
a testing device unless properly graded. Can you advise a grader that 
a particular answer to a particular essay or problem question—which 
answer is unique unto itself and incapable of duplication although the 
same question is answered one hundred, one thousand or ten thou- 
sand times—is entitled to six, seven, or eight points out of a maximum 
of ten points? Absolute standards of grading are obviously impossible. 
Nevertheless, we can hope and strive for standards tending toward 
relative uniformity. 


At the outset, it must be realized that the grading of answers to 
essay questions, where the recognition of issues, application of prin- 
ciples, and skill and validity of reasoning are primarily sought, is a 
subjective rather than an objective process. This inevitably leads to the 
first requisite of accurate grading—that the grader be capable. 
Whether the grader is an examiner or not, it is important that stand- 
ards for his selection include the requirement that he be scholarly, 
competent and, if possible, with some experience in grading. Two of 
the five members of our Board are engaged in part-time teaching as 
lecturers in Business Law in a leading university’s School of Com- 
merce. In addition, during the past five years, from one to three of our 
assistants have been part-time teachers. Past or part-time teaching ex- 
perience enables a grader, whether he be an examiner or assistant, to 
function with greater facility. In Illinois, although the examiners them- 
selves do much of the grading, reading assistants are selected with the 
same care exercised in selecting examiners, are adequately remuner- 
ated, and are leading lawyers of scholarly attainment. There have 
always been more top-quality men available than needed. 


Second, as pointed out repeatedly in the Survey of the Legal Pro- 
fession, the same grader should grade all of the answers to a partic- 
ular question in order to avoid the subjective differences inherent in 
equally capable graders. This renders immaterial the fact that a grader 
may be liberal or strict so long as he is able to differentiate between 
superior and inferior answers. 


Whether the same person who prepares the question grades it or 
not, an exhaustive brief covering the points involved should be pre- 
pared. In Illinois, the Board prepares an analysis of the entire subject 
matter of each question in a manner commensurate with the prepara- 
tion of a brief for the Illinois Supreme Court and our analyses are 
available to the Court. These analyses are not “model” answers, that 
is, they are far more comprehensive in scope than can reasonably be 
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expected of applicants who have but eighteen minutes to answer a 
question. 


Every grader should, prior to grading the answer to a particular 
question, make a trial run or “dry run” by reading twenty-five to fifty 
answers without assigning any numerical grade. In this way, every 
possible approach and variation in answers can be considered and as- 
sessed; “bugs” in questions can be detected, and a tentative differentia- 
tion in answer values can be established and tested. After the trial run, 
the papers thus read are returned to their proper numerical order and 
actual grading begins. When reached, these papers are read a second 
time and graded. 


In Illinois, where we have had from 522 to 681 applicants actually 
writing each of the eight examinations given during the past four years, 
we have found another device helpful, and that is to have each grader 
begin grading at a different numerical place—for example, grader A 
begins with paper No. 1, B with No. 101, C with No. 201, and so forth. 
Thus Manoah Alden, whose paper is No. 496, may be assured that his 
paper has been graded by ten graders and that one-tenth has been 
graded on or near the first day of grading, one-tenth on or near the 
last day and so on, in exactly the same manner as the paper of Zadoc 
Jasper, No. 23, whose paper has also been graded by the same ten 
graders. In this way, Alden has had the same benefit, or detriment of 
liberal or strict graders as Jasper and, also, the same benefit or detri- 
ment, if any, that comes from having one’s answers graded near the 
beginning or near the end of a grading period. In this connection, it 
is also important that graders stay at the job steadily enough so that 
there is no variation in the standards which they establish but that 
they not be placed under any pressure nor be permitted to become 
fatigued. If I may refer again to our own practice, we conduct our 
examinations in Chicago twice a year. Three members of the Board are 
from downstate and two from the Chicago area. Forsaking all other 
things, the entire Board personally conducts the examination for two 
and one-half days and then remains in Chicago until the grading of 
the papers has been completed. In short, for a minimum of two weeks 
twice a year we devote our entire time and attention to the examina- 
tion itself. 


Since our problem is fundamentally one of making the subjective 
grading process as objective as possible, we deem it important that 
papers be graded by number rather than by name so that no influence 
—conscious or unconscious—will affect a grader’s striving toward 
objectivity. And, at this point, it should be stressed that while answers 
to true and false, multiple choice, and other objective-type questions 
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may be graded more objectively than answers to essay questions, ex- 
perience has proved that these so-called “objective” questions are not 
effective testing devices except when used sparingly. 


The application of objective standards does not enable us to tell 
a grader that a particular answer is worth three, four, or five out of 
ten points, but it does result in an array of papers ranging from the 
best at one end to the worst at the other and, if questions and grading 
are effective, the range will tend to be wide. Somewhere along this array 
we must draw a line separating passage and failure and this is undoubt- 
edly the most difficult problem of grading. If we were to assume that all 
candidates for examination were graduates of American Bar Associa- 
tion accredited law schools (all seven Illinois law schools are presently 
accredited) and, if the accrediting process is effective to the extent that 
accredited schools maintain their standards, then theoretically, and 
even actually over any reasonable length of time, the percentage of 
passes and failures should remain fairly constant from examination to 
examination within a state and from state to state. If we have any 
standards at all, it will be impossible for some of us to say that only 
twenty per cent of the graduates of accredited schools are fit to be 
lawyers and for others to say that ninety-five per cent are qualified. 
If differentials of this kind exist, we either have no standards for the 
preparation and grading of examinations or the entire accrediting 
process is meaningless. This is not meant to suggest that differentials 
can be eliminated where candidates in significant numbers from un- 
accredited schools take the examination, or that, occasionally, local 
problems will not arise. Nor does this take into consideration the 
problem of admission of foreign attorneys, especially in the refuge or 
asylum states, such as our host state, California, where a special prob- 
lem arises in connection with admitting retired lawyers from forty- 
seven other states to the casual and occasional practice of leisurely law 
in its salubrious climate. But somewhere we should establish a stand- 
ard or goal or philosophy so that it is possible to say that, under ordi- 
nary and normal circumstances, it is reasonable to expect that a certain 
percentage of the graduates of accredited law schools will be admitted 
to practice. I do not believe that this philosophy should be based upon a 
desire to restrict practice to Coif men nor should it be so broad that it is 
tantamount to the diploma privilege. In the words of a justice of the 
Illinois Supreme Court “We must take into consideration the great 
number of persons who are going to handle the plain, ordinary, small 
business (of the law) .. .” From this group we must weed out the in- 
competents, but the success of the job is not measured by the quantity 
of failures but rather by the quality of those failed. 
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After we have drawn a line between passes and fails, we are then 
confronted with the ever troublesome borderline cases. The greater 
the range between high and low papers, the fewer borderline cases 
there will be. In Illinois, borderline papers are regraded or reappraised 
by the entire Board, meeting together and each member rendering 
his opinion as to the answers being reconsidered. This process is 
time consuming but there appears to be no adequate substitute for it. 
The regrading process has been found to be more effective if some time 
is allowed to elapse between the original grading and regrading, thus 
affording Board members an opportunity to become physically and 
mentally refreshed. We reconvene from ten days to two weeks after 
completion of the original grading. We have learned from experience 
that we can reappraise the marginal papers with a greater degree of 
fairness to the candidates, the Board, and the profession after what 
has been felicitously referred to as a “cooling off” period. 


The remarks made here this morning can hardly be thought to 
constitute a complete solution to the large problem posed by adoption 
of minimum standards for bar examiners and bar examinations. If, 
however, the suggestions with respect to standards to be observed in 
the selection of bar examiners, the subjects covered by the bar exam- 
ination itself, and the grading process create some interest and en- 
thusiasm among our colleagues, we shall be on the road to success. 
For, assuredly, better bar examiners and bar examination techniques 
will result in the qualification of the best men and women from those 
seeking admission to the bar. 


General Discussion 


Mr. Crotty: Mr. DeGraff suggests there may be some time for 
questions. We don’t guarantee to answer all of them, but if you have 
some we will see what we can do. 


Stuart W. Hit, Secretary, Oregon Board of Bar Examiners: I 
would like to ask the last gentleman who spoke how you arrive at the 
passing grade in Illinois. Do you do so ahead of time or after the 
grades are completed? 


Mr. SmitTH: We start out with an agreed passing grade of what 
amounts to 70 per cent. We give 50 questions, and count ten points 
for each question, and our passing grade is 350. Then the papers within 
a five per cent range of the 350 passing grade we appraise at our post- 
grading sessions, or sessions occurring two weeks after the original job. 


166 


Sam NEaATHERY, member, Texas Board of Law Examiners: I 
would like to ask one question. I am enjoying this meeting, and I think 
I am getting a lot of information. 


I believe you said you took two weeks to grade your papers. How 
many examiners have you? 


Mr. Smitu: We have five members, and we have five full-time as- 
sistants in the grading process. In other words, we have ten men who 
are doing nothing else for that two-weeks’ period except to read the 
papers. 


Mr. NeatHery: That is fine. I was trying to say that if five did it, 
I would never be able to do anything like that. 


Horace E. ALLEN, member, Massachusetts Board of Bar Exam- 
iners: Mr. Smith, I infer from what you said that you read both sides 
of the passing mark within five points. Is that right? 


Mr. SmitH: No, sir, we do not read the papers which have at- 
tained a grade of 350. Right or wrong, they pass. We do not reappraise 
those papers. In other words, we regraded papers ranging from about 
335 through 349 on the last examination. 


Mr. ALLEN: That is the same practice we use, except that our 
marks are adjusted to a scale of 100, and we reread papers rated within 
two points below the passing mark of 50. I have always felt that there 
is just as much likelihood of error up as down, and if you are going 
to protect the public there is no reason why you shouldn’t reappraise 
those that are within your margin above the line as well. 


Mr. SmitH: We feel that once they have reached 350 points no 
one should be permitted to take points away from them. 


Bert GotpwatTer; Chairman, Nevada Board of Bar Examiners: 
How many points do you allot to a question? Is it ten points a question, 
or 100 points? 

Mr. Situ: Ten points per question. Our maximum grade is 500 
points, which no one has ever received, to my knowledge. Ten points 
‘for each of the 50 questions. 


Mr. Gotpwater: Don’t you think it would be simpler if you al- 
lowed 100 points for each question? 


Mr. Situ: No. I think that this system gives the applicant a won- 
derful break. He receives two or three points on many questions, 
where he would receive no credit at all if we were alloting only two 
points per question. As far as the applicant is concerned, we think he is 
greatly favored by this method. This extra credit also takes care of 
any possible defects or bugs in the questions themselves. 
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Mr. Gotpwater: I don’t think you understood me. One applicant 
felt that inasmuch as there were six questions per examination, and 
therefore each applicant was graded on the basis of 100 divided by six, 
and allocated 16 and a percentage to each question that he wasn’t 
getting sufficient allowance of credit. That is, it is too difficult for an 
examiner to give a man two-thirds or one-third, or two points or 
three points, and it would be fairer if each question were graded on the 
basis of 100 points for each question. 


Mr. Situ: 100 points rather than two points? 


Mr. Gotpwater: Yes, so that you would have a passing grade on 
each question of 70 or 75, and you would get fairer consideration than if 
there are only ten points in a question. 


Mr. Situ: I can see considerable merit to that. 


Mr. GotpwatTer: I was going to say we have changed our sys- 
tem in our State, because we felt the applicant should have every 
question graded on the basis of 100 points. 


Mr. Smit: It is just a question of degree there. 


Mr. Gotpwater: Yes. It is easier for the examiner to consider the 
question on the basis of 100 points than it is on the basis of ten, be- 
cause when he gives five points or four points it is a little hard for him 
to distinguish between failure and passing. 


Mr. SmitH: Just as we think ten is better than two, you think 100 
is better than ten. 


Byron L. Sirrorp, member, Iowa Board of Law Examiners: How 
do you work out the mechanics of one grader grading all the answers to 
one particular question? 


Mr. Smirtu: I may illustrate by our last examination. We have 
five sets of questions, ten questions for each of our five sessions. Now, 
just taking my own set of questions the last time, I gave four questions 
on constitutional law, three on negotiable instruments, two on wills, 
and one on legal ethics. I personally graded all of the NIL questions and 
one of the wills questions. My assistant graded the constitutional law 
questions and one of the wills questions, and together we alternated in 
grading the legal ethics question, a true and false question, which, of 
course, anyone could have graded. And, it worked out pretty well. 
We found it worked out much better than dividing the books, with one 
man reading approximately half of the books and the second man 
reading the other half. 


Epwarp T. Lazear, Secretary, Wyoming Board of Law Examiners: 
Just one question, Mr. Chairman. What do you do about the minimum 
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amount of answer? That is to say, if a boy flunks completely do you 
give him zero, or something for trying, or something of that kind? How 
far down the line should you go on a poor question? 


Mr. Smitu: I think that is a question which cannot be answered 
precisely. Sometimes answers are so very poor that you have to give 
the writer a zero. To one of the questions on our last examination, in 
real property, an applicant wrote in part, “There are no remainders 
in real property.” That is what he wrote after three years in law 
school. I think certainly he should have a zero on that answer. But 
if applicants show any reasonable understanding of the problem I 
think they are entitled to a little credit. 


CuHartes L. Neety, Secretary, Tennessee Board of Law Exam- 
iners: How long do you give to examine a certain question? How long 
does it generally take you on grading, say Question No. 1; how long 
does it generally take you to grade that paper on that particular ques- 
tion? 

Mr. SmitH: The answer to your question is that I have never 
taken the time or trouble to calculate the exact amount of time I have 
spent in grading. I just start working and keep on grading until the joh 
is done. 


Mr. NEEty: But have you graded many of them? I presume that 
you have. 


Mr. Situ: I certainly have, sir. 


Mr. Neety: And you know on an average, then, what it takes 
to grade a paper? 

Mr. Situ: I think examiners and their assistants vary in the 
amount of time consumed. For myself, I have graded college papers 
for a long period of time, as well as bar examination papers, and I 
think perhaps I grade a little faster than some of the others. I do not 
think it would be quite fair to say that one is putting his time to better 
advantage than another. 


Mr. NeEEty: Don’t you find that sometimes you have to go back 
and read that paper two or three times? 


Mr. Situ: I certainly do. It certainly takes much longer to read 
-some papers than others. In general, it takes longer to read the poor 
papers than the good papers. 


Mr. NEEty: What is the advantage of all of the bar examiners 
being together and grading them in that system? 


Mr. SmitH: We have found, over a period of time—I have been 
grading for five years, and during that period of time an average of 
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1,200 papers a year—problems do arise where we like to discuss the 
answers to a particular problem together and receive the collective 
judgment or opinion of the entire Board. You, no doubt, have found, 
as we have found, in reading answers to a question, that there are 
some good points presented which had not occurred to the examiners. 
What are we going to do? Are we going to give them credit or deny 
them credit? Certainly, we must agree upon a standard as these mat- 
ters arise. 


Mr. Neety: I wouldn’t know whether that would be better, or 
whether it would be better to have the man grade the papers that he 
has to grade, and then get together and note any question that you 
were not satisfied with. 


Mr. Situ: If the problem arises, and we find that it frequently 
arises in many papers, we grade the ones we are ready to and put 
aside the rest of the papers. 


Mr. Crotty: I think there is time for one more question. 


CLaRENCE J. YOUNG, member, Oregon Board of Bar Examiners: 
Do you grade at all upon the ability of the student to write and spell, or 
do those factors simply affect your understanding of what he is trying 
to write about? 


Mr. Smitu: I suppose that subconsciously or unconsciously we 
take that factor into consideration. But I think, on the other hand, we 
try from an objective standpoint not to cut down a man’s grade because 
of poor manner of expression. Some of them express themselves, you 
know, very poorly, and we encounter atrocious spelling in some of 
the papers. 


For Your Bookshelf 


Through the courtesy of Shepard’s Citations, the eleven 
reports for the Survey of the Legal Profession, which were 
prepared by the Advisory and Editorial Committee under 
the direction of James E. Brenner, are now available in one 
volume. Copies of the 500-page book, “Bar Examinations 
and Requirements for Admission to the Bar,’ were pur- 
chased and distributed by The National Conference of Bar 
Examiners to all members of state boards of law examiners. 
It will be invaluable to them. It also will be of great value 
to law schools and others interested in problems concerning 
legal education and bar admission. 


The book sells for $5 and may be ordered from Shep- 
ard’s Citations, Colorado Springs, Colorado. 
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Joun E. RIcHARDSON, SHELDEN D. ELuiott, Marton R. Kirkwoop 


Need for and Importance of State 
Committees on Cooperation* 
Remarks of Marion R. Kirkwood 


Professor of Law, Stanford University, California 


To the law students looking forward to the practice of law, it 
seems only reasonable that legal education and admission to the bar 
should be a single process. We know, of course, that it is not. The law 
schools provide him with his legal education, and after that education 
the bar examiners test his fitness to be admitted to practice. 


If, however, the law student is not to be caught in the middle, cer- 
tainly these two parts of the process must work together. There is 
something fundamentally wrong if the product of our law schools in 
considerable measure fail to come up to the tests set by the examiners. 
Either the law schools are wrong, or the bar examiners are wrong, 
or they are both wrong. It is in view of this problem that this device of 
a cooperating committee comes into play, a cooperating committee 

*A panel discussion at the annual meeting of The National Conference of Bar 
Examiners in San Francisco, September 15, 1952 
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between the bar examiners, the law schools, the bench and the bar, 
which can get together for the purpose of making these two steps in 
the process coordinate. 


We are going to hear first this afternoon from a bar examiner who 
has had experience with one of these cooperating committees, John E. 
Richardson, Chairman of the Kentucky Board of Bar Examiners. He 
will be followed by Shelden D. Elliott, who comes from the teaching 
side of the profession and until recently was Dean of the Law School 
of the University of Southern California. 


Remarks of John E. Richardson 


Chairman, Kentucky Board of Bar Examiners 


On August 14, 1950, the Chief Justice of the Court of Appeals of 
Kentucky, with the approval of all the judges, appointed a Commit- 
tee on Legal Education. This committee was appointed to obtain co- 
operation among the bar examiners, law schools, the bench and the 
bar. It is composed of the three members of the Kentucky Board of 
Bar Examiners, the deans of Kentucky’s two law schools, and two prac- 
ticing lawyers. The Chairman and Secretary of the board are ex- 
officio chairman and secretary of the committee. The committee’s ac- 
tions are not final but are subject to the approval of the Court of Ap- 
peals, as our rules are promulgated by the court on motion after notice 
is given to the secretary of the board and to the Secretary of the Ken- 
tucky State Bar Association. 


My discussion will be limited to the work done and progress 
made by our committee. 


The first meeting of the committee was held on December 6, 1950. 
According to the then existing rules, our examinations were given on 
twenty-four subjects. The members agreed that many subjects upon 
which the applicants were examined were too broad, highly special- 
ized, statutory, and, in many instances, covered courses not given by 
all law schools. It was unanimously decided that there were twelve 
basic subjects included in the subjects upon which we had been giv- 
ing our examinations, and that there should be four additional subjects 
to be selected from the other subjects, reducing the examination sub- 
jects to sixteen. The twelve basic subjects were: Code Pleading and 
Practice, Evidence, Ethics, Contracts, Corporations, Constitutional 
Law, Real Property, Wills, Trusts, Equity, Criminal Law and Torts. 
The four additional subjects were: Negotiable Instruments, Conflict 
of Laws, Personal Property, and Domestic Relations. 
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The examinations had been given in six sessions of four hours 
each, which tended to make the bar examinations endurance contests. 
We believed that the six sessions should be shortened to three hours 
each, with a corresponding reduction in the number of questions. 


The existing rules provided that in the event an applicant failed 
only one section he be conditioned, requiring him to retake an exam- 
ination only on the conditioned section. However, if an applicant 
failed more than one section, he was required to retake the entire ex- 
amination. The board had unofficially adopted an unannounced rule 
that where an applicant received an average of 75% or more on all sec- 
tions, he was considered as having passed. The committee agreed that 
the unannounced rule should be made official. This was in accordance 
with the rules of other states and resulted in a more accurate test of the 
applicant’s ability. 


A careful study was made of the fees required of the applicants 
and it was unanimously agreed that our fees were entirely inadequate 
for the purpose of properly conducting the examinations and obtaining 
character reports of non-residents from The National Conference of 
Bar Examiners. Our fees were entirely out of line with other states. 
In many instances fees were materially increased. 


Character reports on residents of Kentucky had been obtained 
through some lawyer in each appellate jurisdiction. It required con- 
siderable work by such person and often caused delays, so we agreed 
that the board should appoint as many lawyers in its discretion as it 
deemed necessary. 


We had not been making public the examination questions or fur- 
nishing them to any law school. But we had determined that applicants 
had arranged among themselves to secretly obtain such questions dur- 
ing an examination and distribute them to others. We agreed that the 
questions should be available to any one desiring them at the cost of 
one dollar a set. 


The bar examiners realized that some schools were permitting un- 
qualified students to remain in school and were placing the burden 
of eliminating them upon the board. This was fully discussed with the 
two deans present and they agreed that they and the committee should 
and would work out some system to prevent unqualified students 
remaining in law schools. 


All of the changes in the rules were submitted by the committee 
to the court, which adopted them in their entirety. 


We held our next meeting on November 2, 1951, and decided that 
the qualifications of applicants should be in accordance with those 
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established by the American Bar Association or by the Association of 
American Law Schools. The rule pertaining to qualifications which 
we adopted reads as follows: 


“Before an applicant shall be admitted to the bar examination, 
he must have been graduated, with an L.L.B. or equivalent profes- 
sional degree, from a law school approved by the American Bar 
Association or by the Association of American Law Schools.” 


This rule automatically requires applicants to have at least three 
years of acceptable college work before they can enter a law school 
other than one which requires four years of part-time work or its 
equivalent for a degree in law. A school having a four-year course may 
admit a student who has successfully completed two years of accept- 
able college work. The prior rule also provided that the court could 
approve a law school in Kentucky so as to permit graduates of an un- 
approved law school to take our examinations. The committee recom- 
mended that this rule be eliminated. 


The board had been giving examinations under rules which per- 
mitted applicants to take as many examinations as they desired, and 
some applicants had taken five or six examinations with their grades 
being lower on each successive examination. Therefore, we agreed 
that the examinations should be limited to three. These suggested 
changes in our rules were submitted to the court and the court adopted 
them. 


All changes in our rules were made after a careful study of rules 
in other states. We feel that our rules are now equivalent to or higher 
than other states of the United States. 


When the Chief Justice suggested the formation of the committee, 
I was very dubious of its success, basing my opinion on the chaotic 
condition which had existed in the past between the bar examiners, 
the court, law schools, lawyers and applicants. There had been many 
unjust accusations against the board, based on misinformation and 
lack of information, which had resulted in a state of confusion among 
us, the court, the law schools, and applicants. However, since the ap- 
pointment of the committee, its harmonious work has resulted in 
changing the rules so that our examinations may be devoted to subjects 
which are taught in all, or practically all, approved law schools. 


The work of the committee is very informal, with each member 
freely expressing himself on any question, and, after discussion and 
voting on questions, everyone is satisfied with the results obtained. 


Before the appointment of the committee and the changes in the 
rules, the court was harassed by unqualified applicants. Although the 
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board supposedly had the final authority to pass upon the qualifications 
of applicants, in some instances applicants appeared before the court 
and the court permitted them to take examinations when they were not 
qualified. This was embarrassing to the board and disastrous to the 
applicants as almost every one who proceeded in this method failed. 


The attitude of the court toward the board has entirely changed. 
The members of the court now feel that the board, in conjunction with 
the committee, has given sufficient study to all questions so as to prop- 
erly solve them, and the court has shown its confidence in all con- 
cerned by approving all changes suggested by the committee. There 
has been an especially closer relationship between the board and the 
law schools. Neither is fearful of making comments or criticisms of 
the other and a harmonious relationship has been established. The 
board better understands the problems of the law schools and has 
assisted them by not only furnishing them with copies of questions but 
also statistical data so that the schools may study the results of exam- 
inations to determine their own weaknesses. Prior to the formation of 
the committee, all concerned were more or less working in the dark 
and were suspicious of each other. Now there is no suspicion, unjust 
criticism or hard feelings toward each other. And with the professors 
of the law schools believing the board is trying to do a good job, the 
students evidently have been impressed with the idea that, although 
they can expect the examinations to be hard, they can also expect them 
to be fair. This has brought about fewer failures and less anxiety and 
fear in the minds of the applicants. 


One judge of the court, in approving the work of the council, 
stated: “the work of the council has kept the members of the court 
from being harassed by motions filed by applicants after the board 
had rejected their applications because of not being qualified to take 
the examinations.” 


The dean of one law school in commenting on this question 
stated: “the council has been of very great value to our school. It has 
enabled us to know the thinking of the bar examiners, their methods, 
etc. Giving us the examination questions and the grades of our gradu- 
ates has been a great help. It has given us an effective medium through 
which we can express our ideas on admissions to the bar and educa- 
tional requirements.” 


The dean of the other law school in Kentucky, in approving the 
work of the committee, stated: “by ‘modernizing’ the bar examination, 
the committee has contributed materially to improvement in the law 
school curriculum without sacrificing any of the essential purposes 
underlying the bar examination. Since the number of subjects has been 
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reduced on the bar examination, a good law school curriculum can be 
built around these subjects, with an appropriate amount of time left 
for supplementary courses in public law, skill training and so forth. 
Such a committee is the source for many good ideas for the improve- 
ment of legal education.” 


All of the members of the council are working in harmony toward 
the same goal. Their work is free of dissension and is solving the many 
problems which confront the board. If we had had this committee 
many years ago, the work of the board would not only have been more 
successful, but more pleasant, and there would not have existed bias, 
prejudice and unjust ill-feeling between the board, law schools, the 
bar, and the members of the Court of Appeals. 


Remarks of Shelden D. Elliott 


Director of the Institute of Judicial Administration, 
Professor of Law, New York University, New York 


This may be my last appearance before this group as a representa- 
tive from the sovereign State of California. I have heard that there is a 
growing civilization on the eastern seaboard that some day may ap- 
proach our own, and I am going back to find out for myself. I shall at 
least no longer be hailed as a “Native Son,” though I expect there 
will be comparable appellations, somewhat more colorful, applied to 
me. 


I was thinking a moment ago of the Texas society matron who was 
approached by a visitor. When the hostess was complaining of the ex- 
tremely hot summer the visitor asked, “Well, why don’t you go some- 
where else in the summer?” 


The hostess replied, “But it’s hot everywhere in Texas.” 


I defy everybody, in the remarks I am going to make in the next 
few minutes, to read any States’ rights problems into what I have to 
say about Committees on Cooperation. I merely want very briefly to 
compare our experience in California with that which Mr. Richardson 
has so ably expounded from Kentucky. There are parallels. 


The first and most obvious parallel, it seems to me, is the fact that 
both states have recognized the need and the value of Committees on 
Cooperation. Both expect to continue them. That in itself, is an answer 
to the proposition implicit in the title of our topic for this part of this 
afternoon’s discussion. 


Moreover, we have also been concerned in California with mat- 
ters similar to those that have concerned the Kentucky committee. 
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For example, the problem of reduction in the number of bar examina- 
tion subjects was brought before, discussed and recommended upon 
by our Committee on Cooperation. From that, though perhaps not 
solely because of that, we have achieved a reduction of the number of 
subjects in California to meet the problem suggested earlier by Dean 
Stevens, and our California bar examination now comprises some fif- 
teen subjects. 


Like the Kentucky Committee on Cooperation, we have been con- 
cerned with our State’s standards for admission to practice law. Less 
successfully than Kentucky, at this stage, but still hopefully, our Com- 
mittee on Cooperation has urged an improvement in that particular 
area in which California, I am ashamed to say, is woefully weak—our 
minimum standards for eligibility to take the bar examination. 


Like Kentucky, we at one time considered and favorably recom- 
mended a limitation on the total number of examinations that an ap- 
plicant may take. We, along with many other states, now have the 
“baseball” rule; three failures and that is it. 


Lastly, like Kentucky, we have also been interested in the sta- 
tistical analyses of examinations and the various figures that can be of 
help, not only to the Board of Bar Examiners, but to the law schools 
themselves. I will return to that item in a minute. 


Let me suggest, however, as my second area, a few points of dif- 
ference between the Kentucky committee and our own. They are 
differences, it seems to me, of a minor nature, stemming largely from 
organizational matters. 


In the first place, the composition of our California committee 
differs slightly from that in Kentucky. We have sixteen law schools 
in California, versus two in Kentucky. That in itself suggests that a 
wieldy committee must be representative rather than all-inclusive as 
far as the law schools are concerned. We therefore have a provision for 
selective and rotating representation of the California law schools on 
our Committee on Cooperation. 


Second, our California committee is appointed by the Board of 
Governors of our integrated State Bar, not by the Court itself. But 
we do have, in the make-up of our committee a Justice of the Supreme 
Court as a representative of that body, and participating in our delib- 
erations. 

As to frequency of meetings, I would gather from Mr. Richardson’s 
paper that they have annual meetings. At least he has referred to two 
of them in the past two years. We have found more frequent meetings 
to be a necessity, and I would say that we average at least four meet- 
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ings of the full committee a year. In addition to that, we have sub- 
committees which function in the interim between meetings. 


Also, unlike the situation in Kentucky, the recommendations of 
our Committee on Cooperation go to the Board of Governors and not 
directly to the Court. Of course that, again, points to the difference in 
the source from which we derive our existence. 


Let me review, finally, some of the major problems and activities 
in which we have been engaged over the past several years. I think one 
thing that has occupied the Committee on Cooperation more than any- 
thing else has been the problems raised and points made by the recent 
survey of legal education and admission to the bar in California. That 
was the survey by the outside committee which did such a thorough job 
on the law schools and on bar examinations. 


That report pointed to the basic need for higher standards of legal 
education in this state, and I would perhaps be! correct in saying that 
the objectives of the Committee on Cooperation have been to consider 
and try to follow through on that recommendation. 


Similarly, it was one of that report’s recommendations that the 
scope and coverage of the bar examination be reconsidered and the 
number of subjects reduced. So, as I say, the survey gave us a starting 
point of things to do. 


Within that matter of scope and subject coverage of bar examina- 
tions which has already been touched upon, our Committee on Co- 
operation from time to time has had before it the question as to 
whether this or that subject should be included, or one should be sub- 
stituted for another. Being a representative committee, we are able 
to get a collective judgment on it. For example, we recently recom- 
mended, and I think the Committee of Bar Examiners has adopted 
our recommendation, that one question on Taxation be required 
rather than two alternative questions. Similarly, we recently recom- 
mended—and this, too, I believe has been adopted by the Committee 
of Bar Examiners—that Conflict of Laws be substituted for the ques- 
tions previously given in Persons and Domestic Relations. Our feeling 
on that was parallel to that suggested by Dean Stevens a few moments 
ago. We have considered in our Committee on Cooperation the prob- 
lem of optional questions, as to whether they should or should not be 
included in the bar examination, and we have made recommendations 
on it. It is a good place in which to bring out the arguments pro and 
con. 


We have had put in our hands recently a very interesting study 
undertaken by the Committee of Bar Examiners, an analysis of the 
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topic coverage of the October 1951 bar examination. A very detailed 
study was made of the questions given on that examination, to deter- 
mine how far the topics within the subjects paralleled the coverage of 
those subjects in law schools. It was widely distributed to all the 
teachers, so that each could indicate whether the topics the examina- 
tion touched on were within the scope of his course. That is going io 
be an extremely helpful thing in guiding the Committee on Coopera- 
tion and the Committee of Bar Examiners in seeking to make the bar 
examination as fair a test as possible of what law students are expected 
to learn. 


Another field in which the Committee on Cooperation is called on 
to assist is the matter of periodic critical checks of bar examination 
grading. It is arranged with the law teachers that selective sets of 
examination books, under a committee or sub-committee of the Com- 
mittee on Cooperation, from time to time may be distributed to the 
teachers, with the grades given by the readers, so that the teachers may 
compare for themselves and see how the grading is going. I think that 
is proving helpful. 


The Committee on Cooperation has considered the problem of how 
far downward the review of borderline cases should extend. As you 
know, in California, as in some other states, there is an automatic 
review of borderline cases, and our committee has made a recom- 
mendation on that recently. 


Then there are miscellaneous matters of joint interest, where 
the Committee on Cooperation provides an arena for discussion and 
recommendation. Such things as the dates of bar examinations; when 
should they be held? Such things as the advisability or non-advisability 
of special exemptions for veterans—a periodic problem, I am sure, in 
many states as well as in California. 


The Committee on Cooperation this past year ventured on—and 
I suspect is retreating from, as many others who have similarly ven- 
tured have done—the question of pre-legal education. But at least 
they were interested in trying to explore it. Should there be required 
pre-legal subjects? 

Another thing that has occupied our discussions recently has been 
the question of exchanging character information from the records of 
law students indicating possible criminal conduct, records that the 
schools and the Bar Examiners may have when the men apply. Should 
that information be exchanged? We have discussed that problem. 


The question of providing scholarships for law students again was 
within the ambit of our consideration. I mention those, not as ex- 
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haustive, but purely as illustrative of the sort of thing that can be 
done, and I think helpfully to all sides, within the framework and 
the operations of such a committee. 


I can’t stress too heavily the importance of statistics. We have been 
fortunate in having thorough statistical jobs done of our California 
examination. These include not only published statistics on passing per- 
centages by schools and by first-timers and repeaters, by amount of 
pre-legal education, and so on, but also detailed statistical studies of 
results by subjects and by readers, so that over a period of years it can 
be determined whether one subject or one reader is consistently out of 
line with the others. 


The correlation of bar examination and law school standings is 
another statistical study. Does the bar examination rank the applicants 
from a given school in an order, obviously not perfectly, but somewhat 
comparable to their respective standing in school? That information 
is provided statistically. . 


Then each dean is supplied with a chart which tells him on each 
examination how his students did comparatively with the students of 
other schools on each of the subjects. That is a handy device some- 
times, when the dean wants to discuss grading and standards with an 
individual professor in that subject. 


I suggest those as illustrations of statistical analyses that have been 
most helpful to us. 


I can’t clese without making one comment on a matter that has 
been borne in on me, and I am sure on many of you. There seems to 
be a feeling in some quarters that law professors and attorneys are 
separate breeds of cattlhe—somehow a professor is over here, the law 
teacher is over there, and never the twain shall meet. I submit that it 
is a fallacy, though many of you may not agree with me. I view the 
law teacher as a lawyer specialist; just as you have trial attorneys, desk 
attorneys, and men who are experts at briefing (and there are dis- 
tinctions among them all) so you have lawyers who are specialists in 
teaching. Practically all of them are members of the bar, and a sub- 
stantially larger number than you may realize have had good, solid 
law practice behind them. 


One thing that I think is bringing the teachers and non-teachers 
closer together is the development of continuing legal education. I be- 
lieve that practicing lawyers are learning that teaching is not a skill 
that one comes by easily. But the other medium which is bringing 
them closer together, as Mr. Richardson’s paper so well pointed out, 
is the use of the Committees on Cooperation. And I can assure you that 
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in such committees each of you soon acquires, if you do not have it 
already, a healthy respect for the other’s point of view. 


Comments of Mr. Kirkwood 


These two gentlemen have given you an excellent picture in a 
very brief space of time of the functioning of two committees, and I 
think that that is the most concrete way to approach this problem. 


I would like to take just a few moments for one or two rather 
earthy comments. I might say that I have not been a member of the 
California Committee on Cooperation in recent years, but I did spend 
some ten or twelve years as a member of it in its early days. 


In the first place, I want to say just a word about the size of the 
committee. As a general proposition I am a believer in small commit- 
tees, particularly administrative committees. I think this is a place, 
however, where an exception can well be made, at least in states like 
California, where you have a large number of law schools involved. 
Of course, you don’t want too large, too unwieldy a committee. But I 
have a feeling that this is a place where a larger committee is not only 
justified but desirable. 


After all, at least in California this is true, this is not a commit- 
tee that does any administering, and it is not a committee that can 
bind anybody. It is a group which can recommend and it recommends 
on matters of policy. It is a deliberative committee. And it seems to 
me, therefore, that you should have fairly widespread representation. 

My own feeling is that every member of the Committee of Bar 
Examiners should be a member of this Committee on Cooperation, 
not just the chairman or one or two, but all of them. 


I wish it were possible—it has proved not to be in our state—for 
each of the law schools to be always represented on the committee. In 
most states where you aren’t as favored, if that is the proper word, as 
we are in California in the number of law schools, that may be a 
feasible thing. I hope it is. I think, too, it is a helpful thing to have 
a member of the Supreme Court sitting with this committee, to report 
to his colleagues the background and the thinking that goes on in 
regard to a good many of the problems that are coming up, and prob- 
lems which do arise, as Mr. Richardson has pointed out, to plague the 
court from time to time. 


I think also that there should be some members of the practicing 
branch of the profession on this committee, other than the members of 
the Committee of Bar Examiners. You may say, Well, why do you 
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need additional practitioners when all of your bar examiners are prac- 
titioners? 

Well, I think there is at least one very good reason for this, and 
that is that this Committee on Cooperation can be an excellent testing 
ground for future bar examiners. You put on this cooperating commit- 
tee a member of the bar whom you think is interested in the process of 
admitting to practice, and you find out whether he really is interested, 
whether he really will dig into the problems, whether he really will 
work. You know, therefore, with greater assurance, when you appoint 
him to the Committee of Bar Examiners, whether he is going to be 
really a working member of that group. 


Furthermore, when you appoint a new man to the Committee of 
Bar Examiners and he comes in absolutely cold on these problems, 
having had no contact with them before, he can’t be of any tremendous 
help to the Committee of Bar Examiners until he has learned some- 
thing about the problems. He can learn that in the Committee on Co- 
operation. So when he comes into the Committee of Bar Examiners 
after serving a year or two with the Committee on Cooperation, he 
doesn’t have to start from scratch. I think the Committee on Coopera- 
tion, therefore, is an excellent testing ground for prospective bar 
examiners. 


I would like to say one thing further. I know from past experience 
that if this type of a committee is going to get right down into the de- 
tails of the admission process it has to be a hard-working committee. 
It has to have statistical information. It has to have a great deal of 
material put before it. 


These cooperating committees have been tried in a number of 
states. They have worked successfully in many states, as witness Ken- 
tucky and California. They haven’t worked in some other states. I 
don’t know just why they haven’t worked. Probably there are different 
reasons for it. 


I have reason to believe, from discussions with people from one 
or two of the states where the committee seems to have been rather 
ineffective, that maybe one of the principal reasons why it hasn’t 
worked very well is that the committee hasn’t had what I like to call a 
spark-plug. It goes without saying that any committee will function 
better if it has someone on it who is devoted to the work of that com- 
mittee and will do the planning that is necessary to get the probléms 
before the committee, to see that they are considered, that they are fol- 
lowed up, and so on. 


If I were starting to set up a committee on cooperation I think 
the first thing I would do, and I am not sure that I would even start a 
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committee on cooperation unless I could do it, would be to find some 
devoted soul who was so keen about this whole problem that he would 
be willing to take it on and give it a whole lot of time, an awful lot 
of time. It would be a matter of public service, for which he wouldn’t 
get great credit, but he would accomplish a great deal of good. And 
with a deliberative body such as this kind of committee, I think, almost 
inevitably has to be, it becomes particularly important to have someone 
there to keep the thing moving, keep it going, keep these problems 
under the noses of the committee, and keep them eternally at it. Your 
committee, if it is made up of the right men, will be made up of busy 
men, and the more you can help those busy men by furnishing them 
with the materials they need to work with, the more likely your com- 
mittee is to be a success. 


Are there any questions that any of you would like to ask, or any 
statements or comments that any of you want to make on this subject? 
We have a minute or two, haven’t we, Mr. DeGraff? 


CHAIRMAN DeGrarr: About five minutes. 
Dean Epwin J. Owns, University of Santa Clara College of Law: 


Mr. Chairman, I think that it is perhaps worth emphasizing that in 
California, at least, this committee has been a purely advisory commit- 
tee, that it does not undertake in any way to invade the autonomy of 
the bar examiners or the autonomy of the courts. It has the power to 
make recommendations to these specific bodies, but they are per- 
fectly free to accept or reject them. It has served primarily the purpose 
of a forum for the exchange of ideas. And if it has made one contribu- 
tion more significant than any other, I think it has been the one to 
which Dean Elliott referred, that it has broken down the barriers of 
distrust that had previously existed in the legal profession, between 
the law schools, on the one hand, and the practicing bar and the exam- 
iners who were chosen from that bar. It has shown them, by experi- 
ments and working together jointly, that they are both working toward 
the same end, that they are both motivated by the same objective and 
the same ideal of trying to provide an adequate and competent bar 
for the public and for the state. But I think it is well to emphasize that 
the committee, if established, should remain only in an advisory ca- 
pacity, and that any committee should not attempt to invade the 
autonomy of these other bodies. 
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